" THE UNDER SECRETARY OF LABOR

WASHINGTON, D. C.
20210

In the Matter of the ;

. )

Conf ederated Salish and )
Koot enai Tri bes of the ) Case Nos. 82-CTa-107.

Flathead Reservation 82-CTA-235

)
)
)

DECI SION AND ORDER

This matter arises under the Conprehensive Enpl oyment
and Training Act (CETA) of 1973, Pub. L. 93-203, as anended
in 1978, Pub. L. 95-524, 92 Stat 1909, 29 U S.C. s 801 ste g ;
and the regulations issued thereunder found at 20 CF. R § 675
et seq. and 29 CF.R § 95 et seq. It was heard by Admi ni-
strative Law Judge (ALJ) Charles P. Rippey on August 3 and 4,
1982. The Gant O ficer requested that the ans's Deci sion and
Order of June 13, 1983 be nodified. | asserted jurisdiction
inthis mtter on July 13, 1983. Briefs were subnmtted by
both parties.

The aLJ's Order regarding the issue of Respondent bearing
the burden of proof at the hearing is adopted, as is his ruling
that the parties are bound by the procedural law in effect at
the time of the decision. See Bradley v. School Board of City
of Richrmond, 416 U S. 696 (1974).

| also adopt his ruling with regard to ny authority to

recover msspent funds. M. Sinai Hospital of G. Mam Inc.

v. \Weinberger, 517 F.2d 329 (5th Cir. 1975), cert. denied

425 U.S. 935 (1976). The decision with regard to the anount
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of such funds to be recovered from the Respondent is |ikew se
adopted, though the reason for that ruling is vacated.

Title 11 of the Act specifically indicates that funds
under that title are .to be used by the Secretary to provide
additional services to those segments of the popul ation that
are in particular need of them CETA qs 301.

BACKGROUND
The Respondent, the Confederated Salish and Kootenai Tribes

of the Flathead Reservation, hereinafter called the "Tribes",
was a grantee of CETA Title 111 funds during Fiscal Years (FY)
1975-76 and FY 1977-78. The Tribes were also grantees of funds
under CETA Titles Il and VI but the expenditure of those nonies
is not at question in this matter. Certain expenditures under
both Title Il grants awarded to Respondent were disallowed by
the Gant Oficer after an audit revealed that non-Indians were
enrolled-in positions supported by Title Ill funds.

The AL3 reversed the Gant Oficer's disallowance of
these funds.

DI SCUSSI ON

| Isthe enrollnment of only Indians in CETA Title 111,

section 302 prograns, nandatory or perm SSive?

The aLg's Decision and Order was based on his finding that

§ 302(a) of the 1w}’ was anbi guous. Section 302 (a) deals

1/cera, Pub. L. 93-203, and which was unchanged by the Anend-
ments in 1978, (Pub. L. 95- 524).
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with prograns to assist members of "|ndian and Native Anerican
comunities," and the relevant regul ation concerning participa-
tionin Title Ill prograns at 29 CF. R § 132(a)(i). The ALJ'

held that the- requirenent that only Indians and Native Anericans.

can be enrolled in Title Il Indian Manpower (as terned in the
1973 Act) or Indian Enploynent and Training (as termed in the
1978 Amendnents) prograns was perm ssive and not nmandatory.
This is incorrect.

Congress' intention that Title |1l funds be earmarked solely
for prograns to benefit Indian and Native Anerican enploynent
and training programs is clear.2/ The House Conmittee Report in
1973 addresses the extraordinarily high unenployment of |[ndians
and Native Americans on and off the reservation.3/ That this
specific tar&et group was to benefit fromthe Title.111 |egis-
lation is underscored by Congress establishing the |evel of
funding to be set aside for these prograns in the sane ratio

that the total nunmber of Indian and Native American poor bore

2/HR Rep. No. 93-659, 93d Cong., 1st Sess. reprinted in
1973) U.S. Code Cong. & Ad. News, f' 2935 at p. 2948; S.
nf. Rep. No. 93-636, 93d Cong., 1st sSess, reprinted in (1973)
U.S. Code qug. & Ad. News p. 2970 at p. 2981; and S. Re
No. 95-891, 95th Cong., 2d Sess. reprinted in (1978) U.S.
Code Cong. & Ad. News p. 4480 at p. 4487, and p. 4513.

3/n R Ran 93659, supra. at p. 2948. ... The provisions
earmarking funds for [ndians in this bill are intended to

I ncrease substantially the [ evel for Indian manpower prograns
to serve one mllion |ndians in the Nation, and to assure
participation for Indians regardl ess of where they reside. . .."
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to the total nunber of poor in the United States.4/ To pernit
the participation of any other persons, albeit otherwi se eligible,
would vitiate Congress' intention to insure specific funding
| evel s to benefit the designated Indian beneficiaries.

I am not unm ndful of the irony of the matter before ne.
The grantee is an Indiéh organi zati on whose nenbers were to be
the beneficiaries of the exclusive participation requirements
of the legislation. The Tribes' failure to limt participation
in Title Il funded slots to Indians was in error. The Tribes
had other CETA Title Il and VI funds to support positions to
be filled by the economcally eligible non-Indian residents in
their service delivery area. These other prograns could have
served the nen-I-3 :n 327 2:inn,

The reliance by the ALJ on. the phrases in the statutes,
"menbers of the Indian and Al askan native communities" in
the 1973 law>/ and "nenbers of the Native American Indian

%s. conf. Rep. No. 93-636, supra, at 2981

See also, 40 Fed. Reg. 47722 (1975) "Comments, 'In § 97.103
Definitions the definition of *Area of substantial unenploy-
ment” 1s amended to show that the unenploynent defined is
among I ndians only and does not apply to non-Indians in the
affected areas.'"

The definition is: "' Area of substantial unenploynent' shall
mean an Indian reservation with a rate of unenpl oynent anong
| ndi ans of at least 6.5 percent for a period of 3 consecutive
months™ (enphasis supplied).

2/pub. L. 93-203 § 302(a)




Al askan Native, and Hawaiian native communities"®/ jn the 1978
Amrendnents, to include all of the possibly eligible menbers of

a geographic comunity does not square withanothersectionof
the title. Section 301(a)7/ provides that: w[¢jne Secretary
shal | use funds available under this title [TII] to provide

addi ti onal manpower services as authorized under titles 1 and

II to segnents of the population that are in particular need
of such services" (enphasis supplied).

| am not persuaded that Congress intended that the word
"comunity" was to include within its neaning all persons resid-
ing within Indian communities or reservations rather than a
generic referral of all Indians living within the United States.
Todo so would be to dilute the result of guaranteeing m nimal
l evel s of Indian participation in Title Il prograns.

I am al so not persuaded that the |anguage of the regulations
concerning participation in the Title XII programs should be con-
strued as being permssive. "Indians ... may participate“g/
does not mean "participants may be Indians."”

8/pub. L. 95-524 § 302(a)
/pub. L. 93-203

8/29_C.F.R.§ 97.132(a)(i) ™"an Indian or other person of native
Anerican descent who is econom cally disadvantaged, unenpl oyed,
orunder enpl oyed may participate in a ppogranyoffered_b¥_the
prime sponsor provided persons have their residence wthin

the area covered by the prine sponsor's conprehensive plan."
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QO her regulations using the inperative voice unequivocally
establ i sh participant eligibilityg/ whil e the l[anguage of the
Title Il regulation uses the passive voice. There is no ques-
tion, however, that each regulation when read in the context of
the underlying legislation limts participation to a specific
beneficiary group.

This decision rejects the position of the aLy in the
Decision and Order in the matter of The Matlakatla Tribe,

Case No. 81-CTA-268 (1983), which found that participation of
non-Indians in Title Il prograns was permtted. This decision

establishes the rule that exclusive enrollnent and participation
in Title I'll programs is limted to menbers of the specifically
desi gnated beneficiary group.

Il. Mist--the Secretary show special consideration in his

dealings with Indians and other Native Anericans?

Had the Respondent not been a confederation of Indian tribes
granted funds under the Title Ill programs, the Gant Oficer's
decision to recover the msapplied funds would be sustained.

Only Indians and other Native Americans can be |awfully enrolled
in Title I'll Indian enployment and training programs. However,

a special obligation exists between the Federal Governnent and

g/Cf, 29 CF.R s 97.1109(a)(i3_ "In order to participate an
I ndi vi dual nust ... be an I ndi an."

(A CETA Youth Program regul ation that specifically restricts
participation to Indian youth)
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Arerican Indians. The judicial recognition of this special
relationship reaches back into the earliest days of the Republic.

(See Cherokee v. Ceorqgia, 30 U S. 1, (1831)). Throughout our

country's history, Congress has acknow edged and the Courts

have upheld the'special consi deration to be given to Indians
in their dealings with the Governnent. (See Morton V. Mancari,
417 U.S. 535 (1974)).

Congress recogni zed the special relationship that the
Federal government has with Indian tribes even in the enactnent
of the Nation's civil rights legislation.l0/

The Departnent of Labor has |ikew se recognized this
special relationship through the Equal Enployment Opportunity

regul ations it promulgated.ll/

10/see Givil Rights Act of 1964, Pub. L. 88-352

"Sec. 703(i) . L .
Not hi ng contained in this title shall anply to any business
or enterprise on or near an Indian resesvation with respect
to any publicly announced enployment practice of such busi-
ness or enterprise under which a preferential treatnent is
given to any iIndividual because he is an Indian on or near
a reservation." and

"Sec. 701(b) . _

The term "enployer' means a person engaged in an industry
affectlnglconnnrce who has twenty-five or nore enpl oyees for
each working day in each of twenty or nore calendar weeks in
the current orprecedi ng cal endar year, and any agent of such
a person, but such term does not include (12 the United States,
a corporation wholly owned by the Governnent of the United
Sthates,f an Indian tribe, or a State or political subdivision
thereof. ..."

11/56¢ 41 C.F.R 60-1.5(a)(6) (1983) _

"Work on or near Indian reservations. It shall not be a viola-
fion of the equal opportunity clause for a construction or non-
construction contractor to extend a publicly announced preference
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Congress explicitly restated its concerns and inposed

specific obligations on me as Secretary in the admnistration -
of the Title Il Indian prograns.

Section 302 of the CETA of 1973, states in part:

"(b) The Congress therefore declares that, because of

the special relationship between the Federal Government
and nost of those to be served by the provisions of this

section, (1) such progranms can best be adm nistered at
t he national |evel. ...

"(e) The Secretary is directed to take appropriate action
to establish admnistrative procedures and nach!ner%_(ln-
cludi ng personnel having particular conpetence in this
field) for the admnistration of Indian manpower prograns
aut hori zed under this Act. ...

"(h) No provision of this section shall abrogate in an
way the trust responsibilities of the Federal Governnen
to I'ndian bands or tribes."

The 1978 Amendnents, Pub. ». 95-524 at § 302 reasserted
the sane commtnents, substituting only "Native Anericans"
for "Indians," "enploynent and training" for "manpower," and
the addition of Hawaiian natives to the groups specified to

be served.

;i/(continued) . o _ _
in enploynent to Indians living on or near an Indian reservation
In connection wWith enployment opportunities on or near an Indian
reservation. The use of the word 'near® would include all that
area where a person seeking enployment could reasonably be
expected to commute to and fromin the course of a work day.
Contractors or subcontractors extending such a preference shal
not, however, discrimnate anong I ndians on the basis of reli-
gion, sex, or tribal affiliation, and the use of such a prefer-
ence shall not excuse a contractor from conplying with the

ot her requirenments contained in this chapter.” ..."
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In addition to the language pertaining to the admnistra-
tion of Native Anerican Progranms, the Senate Report on the
1978 aAmendments2/ discussed the Secretary's role with regard
to all of the CETA progranms. The Report stated:
"[T]he Secretary's role . .. should not be limted to
obligating funds, interpreting the Act through regul a-

tions, and nnnitorln? and enforcing conpliance with the
| egal obligations of the Act and the regul ations. ...

"The Secretary ... has an overall programmatic respaonsi-

bility to assist prime sponsors. .. In conducting their

programs with efficiency and effectiveness with a view

hg_the | ong term enploynment and training needs of the
tion. "

The Congressional prescription of active involvement in con-
junction with the statenents of responsibility toward Indians
specifically set forth in-Title Ill precludes admnistrative
passivity by the Department when it should be aware of a situation
goi ng awry.lé/ The Tribes have put into evidence the quarterly
reports they submitted:?/ that clearly show non-Indians being
enrolled inits Title Il program The Gant Officer's witness,

who was the regional staff person responsible for receiving

12/S Rep. No. 95-891, supra, at p. 4506.

13/ce, 20 C.F.R s 688.129(c). (This section mandates that
DI NAP shal | provide assistance to Mative American grantees
with regard to fraud and abuse. \hile the matter before us
“is not one of fraud, a review of the quarterly reports woul d
have uncovered the enrollment problemin a timely nmanner.)

14/case No. 82 CTA 107. Respondent's Exhibits Volume |, pp
|-T 4.1, 4.2 4.3, 4.4 Case No. 82 CTA 235 Respondent's
Exhibits, Volune I, pp II-T 4.1, 4.2, 4.3, 4.4
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and forwarding the reports to the national. office in Wshington,
testified that all he did was check the reports for arithnetic
correctness.13/ Presumably no one at the Division of Ind‘an
and Native Anerican Prograns (DINAP) in Washington reviewed the
Tribes' reports either, or if they did, they did not advise the
Tribes that they were out of conpliance.

The first indication that the Tribes had that their enroll-
ment practices were questionable was at the auditor's exit inter-
view on July 25, 1978.18/ 'By that tine-the disputed enroll nent
*activities of the Fy 1975-76 grant were-over, and a substanti al
part of the FY 1977-78 grant program was conpleted. The Tribes'
grant admnistrators attenpted to switch the enployment funding
fromTitle 11l to Titles 11 and VI for sone of the non-Indian
participants, but could not changeover all of the ineligible
Title Il participants at that |ate date.

The Tribes contend that the provisions of their grant, and
specifically the incorporation therein of Title VI of the G vi
Rights Act, made it unlawful for themto exclude any persons
for reason of race fromthe program Preferential enploynent
practices have been deemed to be |awful when necessary to advance
the legislation%intent to overcome the profound economc dis-

advantage of certain groups in society. (See Mrton v. Mncari,

supra.)

13/Hearing Transcript at p. 256.

18/Hearing Transcript at pp. 296-300.
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An opinion fromthe Office of the Solicitd?/ that
addressed the permssibility of Indian-only enrollnent in
Title Il programs is in the case files. The Tribes' quarterly
program reports clearly showed non-Indiansenrolled in Title
IITI prograns, but DINAP did not react to this information or
advise the Tribes in a tinely fashion. w1 the question of
ineligible participants first surface? ax she e=nd of the first
audit visit there appears to be little of a conciliatory effort
on the part of the agency to informally resolve the issue. The
case file is replete with requests by the Tribes for informal
meetings, and a notable |lack of response fromthe agency.

It is difficult to inagine a situation as unique as the
one before me. The Tribes, believing that they could not use
Title Il funds solely to benefit Indians, enrolled non-Indians
in a programthat should have been reserved for Indians. gow-
ever, they did not in any way attenpt to hide or nanipulate the
records of their hiring of non-Indians under the Title Il pro-
gram  The reports they sent to the agency clearly indicated
that non-Indians were enrolled in the prograns.

Under other circunstances it would be unreasonable to hold

that the Government nust respond in a tinmely fashion and indeed

17/6cr Regi 0 aI Bulletin 4-82, dated January 21, 1982, Subject:

CETA Title 11, Section 302 Program transn1tt|ng the letter
of WITrams. DuRoss 1T, Associate Solicitor for Enployment
and Trai ni ? . Robert Roche, CETA Pr ogram Director; dated
January 6, 1982
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uncover each act of msfeasance or malfeasance by a grantee or
be estopped from prosecuting its rights. There are too many
grantees and too many reports to review to permt an automatic
condonation and nonrecoupnent for msspent funds, regardless 6£ y
the grantee's good intentions. However, in our Nation's his-
tory, We recognize a responsibility in dealing with Amrerican
| ndi ans and other Native Anericans that transcends the usual
arm's length dealings. This special relationship was enbodied
in the CETA legislation (See Pub. L. 93-203 at s 302 (e) and
(h) quoted above), and gui des our decision today.

1 am al so guided by the opinion of the US. Court of

Appeals, Ninth Crcuit in its decision on the Quechan Indian

Tribe matteri8/ |n Quechan,- the Court renmanded-the matter

to me to consider all of the equities in making an explicit
determ nation that alnost eighty percent of the grant funds were
to be recouped. The Gant Officer in that matter disclained any
charges of fraud and the awLy concluded that Quechan had spent
the grant funds on the prograns for which they wereintended.
What al so occurred was the failure of the grantee to safeguard
the project's enrollnent records and thus Quechan coul d not
substantiate the eligibility of the prograns' participants. The
recoupnent sanction for a large percentage of the total grants'
awar ds appeared to be punitive rather than the prudent manage-

ment of public funds. The Court also took notice of the apparent

18/6uechan Indian Tribe v. U.S. Departnent of Labor, 723 r.24
733 " (9th Gr. 1984)
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| ack of aggressive managenent of the grant by the Departnent's
program adm nistration staff in light of the continued failure by
Quechan t0 respond to nunmerous requests for required reports.

There are certain parallels in the matter presently before

The removal of the non-Indians fromtheir Title Il posi-
tions and their enrollnent in positions funded by the other
titles of the Act could have been acconplished had pinar given
notice by responding to the information in the quarterly reports
which had been tinely filed. Adjusting the documentation at this
time to correct a msapplication of funds is unnecessary. It
Is clear that eligible Indians and non-Indians were served and
enpl oyed under the auspices of the Ccera program and in accordance
with the general intentions of the Act. The coal escence of the
agency's failure to meet its statutory prescriptions and the
Tribes' inappropriate bookkeeping assignnents of enrollees does
not obscure the fact that the intent of the |egislation was
satisfied. It is in this spirit that the order of the ALJ is
adopted but the supporting rationale for his decision as set

forth in his Decision and Order is vacated.

Dat ed:
V\as%i ngt)\(l)%‘{ 213%;[984
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